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PER CURI AM

The Def endants were convi cted of various drug and firearm
of f enses. They challenge their convictions for conspiracy to
di stribute crack cocai ne based on sufficiency of the evidence and
chal | enge their sentences, including challenges in light of United

States v. Booker, 125 S. C. 738 (2005).

The Defendants participated in crack cocai ne trafficking
in Front Royal, Virginia. Def endants Kelly Stanback and Arnold
Jackson were cousins and supplied crack to |ocal dealers.
Def endants Cal vin Buchanan and Howard Beard worked together and
al so supplied | ocal dealers in Front Royal, some of whomal so sold
drugs for Stanback and Jackson. Defendant Jessie Newton sold for
St anback and Jackson and also had interaction with a dealer for
Buchanan and Beard. The Defendants argue that, at best, the
Governnent’s evidence showed three separate conspiracies and not
the single overall conspiracy charged in the indictnent.

l.

The Appellants argue that three separate conspiracies
were proven and that the evidence of the separate conspiracies was
represented to the jury as evidence of a single conspiracy. They
argue that the Governnent’s evidence does not denonstrate an
overall agreenment or joint business venture anong the smaller
conspiracies, interdependence, or overlap of key actors, nethods,

or goal s.



The CGovernnent bears the burden of proving the single

conspiracy as charged in the indictnment. United States v. Hines,

717 F.2d 1481, 1489 (4th Gr. 1983). The existence of a
conspiracy, “as well as an agreenent to participate in the
conspiracy, is a question of fact for the jury[,] and [this court]
must affirmits finding . . . ‘unless the evidence, taken in the

light nost favorable to the governnent, would not allow a

reasonable jury so to find.”” United States v. Harris, 39 F.3d

1262, 1267 (4th Gr. 1994) (quoting United States v. Urbanik, 801

F.2d 692, 695 (4th Gr. 1986)); see Jasser v. United States, 315

U.S. 60, 80 (1942).

In United States v. Banks, 10 F.3d 1044 (4th Cr. 1993),

several appellants <challenged their conspiracy convictions,
al I egi ng the evidence denonstrated only isol ated transacti ons, not
an overarching conspiracy. In concluding the evidence was
sufficient to support the convictions, the court explained:

[I]t 1s not necessary to proof of a
conspiracy that it have a discrete,
identifiable organi zati onal
structure; the requisite agreenent
to act in concert need not result in
any such formal structure, indeed
frequently, in contenporary drug
conspiracies, [it] contenplates and
results in only a |oosely-knit
associ ation of nenbers |inked only
by their nmut ual i nt erest in
sustaining the overall enterprise of
catering to the ultimate demands of
a particul ar drug consunpti on
market. . . . Furthernore, the fact
t hat par al | el suppliers, or



m ddl enen, or street deal ers serving
such a nmarket may sonetines, or even
al ways, conpete for supplies or
custonmers in serving that market
does not on that account alone
di sprove either the existence of a
single conspiracy to achieve the
overall results of their severa
efforts, or the participation of
particular ones of them in that
conspi racy.

Id. at 1054; see also United States v. Burgos, 94 F.3d 849, 858

(4th Cr. 1996) (en banc).

Appel l ants argue that there is no evidence that Stanback
and Jackson directly knew Beard and Buchanan. However, each co-
conspi rator need not know each other in order for all of themto be

engaged in a single conspiracy. See United States v. Crockett, 813

F.2d 1310, 1317 (4th Gr. 1987); see also United States v. G ay, 47

F.3d 1359, 1368 (4th Cr. 1995). Rather, the touchstone anal ysis
i's whether there is an “overl ap of key actors, nethods, and goal s.”

United States v. Strickland, 245 F.3d 368, 385 (4th Cr. 2001)

(internal quotation marks and citation omtted). Several co-
conspirators tied the five nmen together in their venture to
distribute narcotics. Tresvant, Fitzhugh, Lopez, Newon, and
Thonmpson all bought their drugs fromthe Stanback/Jackson team and

t he Bear d/ Buchanan team?

The Appellants’ brief nakes mnmany references to the
unreliability of the evidence because it was either not
corroborated or testinony froma drug deal er or user. However
the wuncorroborated testinony of one witness or an acconplice my

(conti nued. ..)
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The Appellants also argue that the Governnent did not
prove an overar chi ng goal anong the Appellants. However, “nenbers
linked only by their mutual interest in sustaining the overall
enterprise of catering to the ultimate denmands of a particul ar drug
consunption market” is sufficient to showa comon goal. Banks, 10
F.3d at 1054. Viewi ng the evidence in the |light nost favorable to
t he Governnent, each Appell ant acted as part of the same conspiracy
with its goal being the distribution of narcotics to users in the
Front Royal area. The four main suppliers were Stanback, Jackson
Beard, and Buchanan. These four nen shared deal ers, including
Newt on, whomthey sold to in order to serve the demand for drugs in
Front Royal .

However, even assum ng, w thout deciding, that there was
a variance, the Appellants are not entitled to relief fromtheir

convi cti ons. Under United States v. Howard, 115 F.3d 1151, 1157

(4th Gr. 1997), a variance denonstrating mnultiple conspiracies
does not constitute reversible error unless the defendant
denonstrates that he has been prejudiced by the variance between
the single conspiracy charged in the indictnment and the nultiple

conspiracies proven at trial. See also United States v. Mller

471 U.S. 130, 136 (1985); United States v. Bollin, 264 F.3d 391,

406 (4th Cr. 2001). \Wien the indictnment alleges a single drug

(...continued)
be sufficient to sustain a conviction. United States v. WI son,
115 F. 3d 1185, 1190 (4th Cr. 1997).
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conspiracy but the proof denonstrates nultiple conspiracies,
prejudice only occurs if: (1) the defendant is surprised by the
evi dence and was unable to present a defense or (2) the nunber of
conspirators and conspiracies was so large that there was a
substantial |ikelihood that the jury transferred proof agai nst one
conspirator and conspiracy to another charged conspirator in an

unrel ated conspiracy. See Bollin, 264 F.3d at 406, United

States v. Kennedy, 32 F.3d 876, 883 (4th Gr. 1994).

The likelihood of spillover evidence is mnimzed when
the evidence against each defendant is established by direct

evi dence, such as controlled buys fromthe defendant, see United

States v. Ford, 88 F.3d 1350, 1360 (4th Cr. 1996); when the

district court instructs the jury to consider each defendant’s
guilt independently or cautions against transferring evidence to

ot her defendants, see Bollin, 264 F.3d at 406; or when the nunber

of defendants and conspiracies is relatively small. See, e.q.

Berger v. United States, 295 U. S. 78, 83 (1935) (two conspiracies);

Bollin, 264 U S. at 406 (four defendants and three conspiracies);

United States v. Alred, 144 F.3d 1405 (11th Cr. 1998) (five

def endants); Kennedy, 32 F.3d at 883 (eight defendants and three
conspi racies).

Here, there was direct testinony regarding the dealings
of each Appell ant. Furt her, Stanback, Buchanan, and Beard were

taped during controll ed buys. The Appellants were not surprised by
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the evidence and do not claim that they nmay face a second

prosecution for the sane offense. Finally, the district court

clearly cautioned the jury against transferring evidence from one

def endant or of fense to anot her defendant or offense. W therefore

conclude that there is no reversible infirmty in the convictions
for the single conspiracy charged.
.

Newt on and Jackson al so chal | enge the sufficiency of the

evi dence that each engaged in any conspiracy to distribute crack

cocai ne. A defendant challenging the sufficiency of the evidence

faces a heavy burden. See United States v. Beidler, 110 F. 3d 1064,

1067 (4th Cr. 1997). “[Aln appellate court’s reversal of a
conviction on grounds of insufficiency of evidence should be
‘confined to cases where the prosecution’s failure is clear.’”

United States v. Jones, 735 F.2d 785, 791 (4th Cr. 1984) (quoting

Burks v. United States, 437 U S. 1, 17 (1978)). In reviewing a

sufficiency challenge, “[t]he verdict of a jury nust be sustained
if there is substantial evidence, taking the viewnost favorable to

t he Governnent, to support it.” dasser v. United States, 315 U. S

60, 80 (1942).
I n eval uating the sufficiency of the evidence, this court
does not “weigh the evidence or review the credibility of the

W tnesses.” United States v. WIlson, 118 F.3d 228, 234 (4th G

1997). Were the evidence supports differing reasonable



interpretations, the jury wll decide which interpretation to
believe. 1d.

In order to establish that a defendant participated in a
drug conspiracy, the Governnent nmust prove: (1) an agreenent with
anot her person to violate the law, (2) know edge of the essenti al
objectives of the conspiracy; (3) knowing and voluntary
i nvol venent ; and (4) i nt erdependence anong the alleged

conspi rators. United States v. Stewart, 256 F.3d 231, 250 (4th

Cr. 2001). Construing the evidence in the |light nost favorable to
the Government, we conclude that the evidence was sufficient to
support Newton and Jackson’ s convi cti ons.
L.

The Appellants claim that the sentencing enhancenents
t hey received viol ated the deci si on announced by the Suprenme Court
i n Booker. Because Newton, Beard, and Buchanan did not raise this
i ssue at sentencing, their sentences are reviewed for plain error.

United States v. Hughes, 401 F. 3d 540, 547 (4th CGr. 2005) (citing

United States v. d ano, 507 U.S. 725, 731-32 (1993)). Stanback and

Jackson chal | enged t hei r enhancenents at their sentenci ng heari ngs,

whi ch were held prior to the decision in Blakely v. Washi ngton, 124

S. . 2531 (2004), based upon Apprendi v. New Jersey, 530 U S. 466

(2000) and therefore their sentences are reviewed for harm ess
error. The harm ess error standard permts an error at sentencing

to be disregarded if the reviewing court is certain that any such
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error “did not affect the district court’s selection of the

sentence inposed.” WIlliams v. United States, 503 U S. 193, 203

(1992) .

The Supreme Court held in Booker, 125 S. C. at 746, 750,
that the mandatory manner in which the federal sentencing
gui delines required courts to i npose sentenci ng enhancenents based
on facts found by the court by a preponderance of the evidence
violated the Sixth Amrendnent. The Court renedied the
constitutional violation by severing two statutory provisions, 18
U S.C. 8 3553(b)(1) (2000) (requiring courts to inpose a sentence
within the applicable guideline range), and 18 U S.C. 8§ 3742(e)
(2000) (setting forth appell ate standards of review for guideline
i ssues), thereby naking the guidelines advisory. Hughes, 401 F. 3d
at 546 (citing Booker, 125 S. C. at 756-57).

Newt on chal | enges the drug quantity and career offender
status attributed to hi mon Si xth Amendnent grounds and argues t hat
the district court erred in denying his notion for a downward
departure for overstating the seriousness of his crimnal history.
The district court found that the career of fender enhancenment, U.S.

Sentencing Guidelines Mnual 8§ 4Bl1.1(b)(A) (2002), applied to

Newt on. The district court did not specifically rule on the
objection as to drug quantity because the career offender status
determ ned the applicable crimnal history and offense level. In

order for Newton to be designated a career of fender, the Governnent

- 11 -



had to establish (1) that Newton was at | east 18 at the tinme of the
i nstant offense, (2) that the instant offense is a felony that is
either a “crinme of violence” or a “controlled substance of fense,”
and (3) that Newton had at |east two prior felony convictions for
either a “crinme of violence” or a “controlled substance offense.”

USSG § 4Bl1.1(a) (2002); United States v. Harp, 406 F.3d 242, 245

(4th Gr. 2005).

Newt on argues that the finding that he is a career
of fender constituted inpermssible judicial fact-finding, but
Booker specifically excepted prior convictions fromits requirenent
that facts be admtted or proven to a jury beyond a reasonable
doubt . Booker, 125 S. C. at 756. Newt on’ s prior convictions
qualified as crines of violence as a matter of law, no further
judicial fact-finding was required to reach this conclusion. See

United States v. Ward, 171 F.3d 188, 192 (4th Gr. 1999) (court’s

inquiry into career offender status generally limted to “the fact
of conviction and the statutory elenents of the prior offense”).
Thus, the district court did not err in its ruling that Newton
qualified for the career offender sentence enhancenent.

In Harp, this court, applying the plain error standard,
found that even if the district court conmtted plain error when it
determ ned that the defendant was a career offender w thout the
el enents of that designation having been charged in an indictnent,

this court woul d not exercise its discretion to correct that error.
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Harp, 406 F.3d at 247. 1In A nendarez-Torres v. United States, 523

U S. 224 (1998), the Suprene Court held that “the governnent need
not allege in its indictnment and need not prove beyond reasonabl e
doubt that a defendant had prior convictions for a district court
to use those convictions for purposes of enhancing a sentence.”

Al though the opinion in Apprendi v. New Jersey, 530 U S. 466

(2000), expressed sone uncertainty regarding the future vitality of

Al nendarez-Torres, this court has subsequently clarified that

Al nendarez-Torres was not overruled by Apprendi, and remains the

law. See United States v. Sterling, 283 F.3d 216, 220 (4th Cr.

2002); see generally Shepard v. United States, 125 S. C. 1254

(2005) (discussing docunents that a sentencing court nay consider
in determ ning whether a prior conviction is considered a violent
felony). W therefore conclude that the district court did not err
in designating Newton as a career offender and Newton s sentence
did not violate the Sixth Amendnent.

Newt on argued at sentenci ng and on appeal that the career
of fender status and his crimnal history score overstated the
seriousness of his crimnal record and therefore warranted a
downward departure. The Sentencing uidelines Comm ssion has
acknow edged that there nmay be cases where “a defendant’s crim nal
hi story category significantly over-represents the seriousness of
the defendant’s crimnal history or the likelihood that the

defendant will commt further crines.” USSG § 4Al1.3 (2002).
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Al though Newton's felony convictions were conmtted when he was
sixteen and seventeen years of age, his crimnal history
denonstrates a continued pattern of illegal activity, wth a
conviction nearly every year fromage sixteen to twenty-five, with
t he exception of the years that he was incarcerated. I|f a downward
departure was given on this basis, it would effectively nullify the
career of fender enhancenent by awardi ng a downward departure on the
grounds that the seriousness of Newton's crimnal history was

overstated. In United States v. Weddle, 30 F. 3d 532, 536 (4th Gr.

1994), the court disapproved of “the notion that crimnal history
poi nts accrued under [Chapter Four of the Sentencing QGuidelines]
may be offset by way of a downward departure under U. S S G
§ 4A1.3." On the facts of Newton's case, we conclude that no
departure was justified on the grounds that Newton s crimnm nal
hi story was over st at ed.

The remai ni ng Appellants also contend that their Sixth
Amendnent right to a jury trial was violated because they were
sentenced on facts found by the court and not by the jury. The
Governnment agrees that the <cases should be remanded for
resentencing in |ight of Booker. Because Stanback, Beard, Jackson,
and Buchanan received higher sentences than would have been
per m ssi bl e based only on the jury’'s findings, we vacate and remand

their sentences for resentencing under an advisory guidelines



system? See Hughes, 401 F.3d at 547-49, 555-56 (finding that

Hughes had satisfied all three prongs of the plain error test set

forth in United States v. Q ano, 507 U. S. 725, 732 (1993), when he

was sentenced to a sentence substantially | onger than the sentence
permtted based purely on the facts found by a jury, and that the
court should exercise its discretion to recognize the error).

Al t hough the guidelines are no | onger mandatory, Booker
makes clear that a sentencing court must still “consult [the]
Qui del i nes and take theminto account when sentencing.” 125 S. C.
at 767. Sentencing courts should first determ ne the appropriate
sent enci ng range under the Cuidelines, making all factual findings

appropriate for that determ nation. See Hughes, 401 F.3d at 546.

The court shoul d consider the Guideline range, along with the ot her
factors described in 18 U.S.C. 8 3553(a) (2000), and then inpose a
sentence. 1d. If that sentence falls outside the Guideline range,
the court should explain its reasons for departure as required by
18 U.S.C. A 8 3553(c)(2) (West Supp. 2004). 1d. The sentence nust
be “within the statutorily prescribed range and . . . reasonable.”

Id. at 546-47.

2Just as we noted in Hughes, 401 F.3d at 545 n.4, “[wle of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the tinme” of Appellants’ sentencing.
See generally Johnson v. United States, 520 U S. 461, 468 (1997)
(stating that an error is “plain” if “the law at the tinme of trial
was settled and clearly contrary to the law at the tinme of
appeal ).
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We therefore affirmall the Appellants’ convictions and
affirm Newton’s sentence and vacate Stanback, Beard, Jackson, and
Buchanan’ s sentences and remand for further proceedi ngs consi stent
wi t h Booker and Hughes. W grant Buchanan’s notion to file a pro
se supplenmental brief and Jackson’s notion to file a suppl enental
brief. W deny the CGovernnent’s notion to place the cases in
abeyance pending the Court’s disposition of the petition for
rehearing filed in Hughes as noot. W dispense with oral argunent
because the facts and | egal contentions are adequately presented in
the materials before the court and argunment would not aid the

deci si onal process.

AFFI RVED | N PART; VACATED | N PART;
AND RENMANDED




